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This article addresses the distinction between interpretation and application of
international legal norms and argues that it constitutes an issue central to the
theory and practice of international adjudication. The distinction, though some-
times negated, surpassed or simply neglected, in fact exists and should be drawn by
international lawyers, especially vis-à-vis the challenges set by the fragmentation
of international law. Ergo, an illustrative operative sketch of juridical reasoning
delimiting the two processes in the course of international dispute settlement is
suggested by distinguishing between interpretation, interpretative application and
application stricto sensu, as all taking place in the context of application lato sensu of
international legal norms. The article concludes by turning to the secondary norms
on state responsibility and the general principles of estoppel and acquiescence as
noteworthy examples of lato sensu application of leges generales in international
settlement of disputes.

The difference between the interpretation and application of norms in

international adjudication has been an obscure issue in international legal

doctrine, the two terms frequently being employed interchangeably. It is hence

occasionally said that a distinction between interpreting and applying interna-

tional norms is difficult, or even impossible, to draw. For instance, Sir Frank

Berman has remarked that in international law:

. . . there is a virtually inseparable link between interpretation and application;

jurisdictional clauses in treaties invariably cover, as a portmanteau category, ‘‘disputes

over the interpretation or application of the present treaty’’, in such a way that the

competent tribunal is not required to distinguish the one from the other.1
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1 F Berman, ‘International Treaties and British Statutes’ (2005) 26 Statute LRev 1, 10. Similarly, cf R
Pound, The Spirit of the Common Law (Marshall Jones, Francestown 1921) 179, who, speaking of law in general,
opined that ‘[i]t is clear as legal history can make it that interpretation apart from judicial application is
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A similar stance favouring the non-distinction between interpretation and

application has been taken by Serge Sur who viewed interpretation of as

‘omnipresent in the judicial activity’, extending ‘to all that comes under the

legal process’ and thus, fully encompassing all possible aspects of application.2

Perhaps, then, the problem lies in the fact that reference is often made to the

position that ‘interpretation is an art, not a science’ and thus, not being subject

to black-letter rules but rather relating to presumptions,3 so that distinguishing

between two legal concepts (interpretation and application), one of which

appears to escape full apprehension by legal science (ie interpretation) may

appear feasible only in a limited manner.

In this regard, one could be tempted to refer to the ILC discussions on draft

Article 56 of Waldock’s 1964 Third Report on the Law of Treaties,4 where the

attempt to delimit the interpretation and application of treaties eventually

proved inconclusive and was omitted from the 1966 final draft, which later

constituted the core of the Vienna Convention on the law of treaties (VCLT).

Still, this should not be understood as denying the existence of the distinction

between interpretation and application. The debates that took place in the ILC

reveal that while certain of its Members were sceptical towards the practic-

ability of drawing the distinction, it was the concept of intertemporality that

fuelled disagreement and as a result led to the final non-inclusion of Waldock’s

proposal, rather than the distinction per se.5 In fact, the difference between

interpreting and applying a treaty norm in the context of the law of treaties

was not unknown at the time of the above mentioned ILC deliberations.

A distinction was much earlier indeed drawn in the Harvard Law School Draft

Convention on the law of treaties commentary, according to which ‘interpret-

ation is the process of determining the meaning of a text; application is the

impracticable; that it is futile to attempt to separate the functions of finding the law, interpreting the law and
applying the law’.

2 S Sur, L’interprétation en droit international public (Librairie générale de droit et de jurisprudence, Paris
1974) 317.

3 See eg R Jennings, ‘General Course on Public International Law’ (1967) 121 RCADI 323, 544; P
Malanczuk, Akehurst’s Modern Introduction to International Law (7th edn Routledge, London 1997) 365; A Aust,
Modern Treaty Law and Practice (CUP, Cambridge 2000) 184; CF Amerasinghe, Principles of the Institutional Law
of International Organizations (2nd edn CUP, Cambridge 2005) 33. It is rather likely that the motto finds its earlier
roots in the writings of Friedrich Carl von Savigny; see in this respect W Holloway (tr), System of the Modern
Roman Law translated from the German of Friedrich Carl von Savigny (J Higginbotham, Madras 1867) 170.
However, see for the more recent view that interpretation is primarily, a science but also partakes of artistic
elements; that it exists in the area, where the notions of ‘science’ and art’ overlap, P Merkouris, ‘Interpretation is
a Science, is an Art, is a Science’, in P Merkouris, M Fitzmaurice and O Elias (eds), Treaty Interpretation and the
Vienna Convention on the Law of Treaties - 30 Years on (Martinus Nijhoff, Leiden 2010) 1–14.

4 Draft art 56 was entitled ‘The inter-temporal law’ and read: ‘1. A treaty is to be interpreted in the light of
the law in force at the time when the treaty was drawn up. 2. Subject to paragraph 1, the application of a treaty
shall be governed by the rules of international law in force at the time when the treaty is applied’.

5 See ILC, ‘Summary record of the 729th meeting’ (1964) UN Doc A/CN.4/SR.729, YbkILC, Vol I at
34–40. Eloquently analysing the debate and relevant views expressed on the distinction, see J Klabbers,
‘Reluctant ‘‘Grundnormen’’: Articles 31(3)(C) and 42 of the Vienna Convention on the Law of Treaties and the
Fragmentation of International Law’ in M Craven, M Fitzmaurice and M Vogiatzi (eds), Time, History and
International Law (Nijhoff, Leiden 2007) 143–48.
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process of determining the consequences which, according to the text, should

follow in a given situation’.6

It is against this background that the present study takes the view that the

normative processes of interpretation and application are indeed distinct,

though interrelated, and attempts to present an operative sketch for distin-

guishing between interpreting and applying a norm. Further, it purports to give

teeth to the more specific thesis that, in the context of the fragmentation of

international law analysis, to which the celebrated doctrinal controversy over

the applicable law in dispute settlement proceedings in the realm of specialized

regimes is central, the distinction should be drawn for the practical purposes of

international adjudication and thus merits further, in-depth, analytical

assessment.7

Overall, the approach taken here is in line with the ‘scientific’ approach to

international adjudication expressed by the Eastern Extension Arbitral Tribunal

early in the previous century:

International law, as well as domestic law, may not contain, and generally does not

contain, express rules decisive of particular cases; but the function of jurisprudence is

to resolve the conflict of opposing rights and interests by applying, in default of any

specific provision of law, the corollaries of general principles, and so to find—exactly

as in the mathematical sciences—the solution of the problem.8

Insofar as (international) legal science ‘is not a science for nothing’,9 simply

avoiding at the outset or summarily surpassing the examination and assessment

of the different levels of normative reasoning in the course of settling

international disputes, such as distinguishing between interpreting and applying

a norm, appears as inherently unsatisfactory. Otherwise put, the plain

proposition that no distinction exists between the processes of interpretation

and application unavoidably flirts with analytical oversimplification. For, as will

be demonstrated in the following pages, the distinction can indeed be drawn

and potentially be of substantial importance for the various purposes of

international adjudication facing the challenges of fragmentation.

6 Harvard Law School, ‘Draft Convention on the Law of Treaties: Article 19. Interpretation’ reprinted in
(1935) 29 AJIL (Supplement: Research in International Law) 937, 938–39. The Harvard Draft Convention
constitutes a project on the law of treaties which was duly taken into consideration by the ILC when preparing
the Draft Articles that later became the VCLT. See eg YbkILC (1950), Vol II at 225.

7 The utility of the distinction vis-à-vis the challenges set by the diversification of international law has been
referred to in passim, in inter alios, PM Dupuy, ‘L’unité de l’ordre juridique international: Cours général de droit
international public’ (2000) 297 RCADI 9, 456–60; L Bartels, ‘Applicable Law in the WTO Dispute Settlement
Proceedings’ (2001) 35 JWT 499, 512; J Pauwelyn, Conflict of Norms in Public International Law: How WTO Law
Relates to Other Rules of International Law (CUP, Cambridge 2003) 244–47; R Howse, ‘The Use and Abuse of
‘‘Other Relevant Rules of International Law’’ in Treaty Interpretation: Insights from WTO Trade/Environment
Litigation’ (2007) 2, fn 3 Institute for Intl L and Justice Working Paper 2007/1 <www.iilj.org> accessed 15
November 2010; I Van Damme, ‘Jurisdiction, Applicable Law and Interpretation’ in D Bethlehem and others
(eds), The Oxford Handbook of International Trade Law (OUP, Oxford 2009) 298.

8 Eastern Extension, Australasia and China Telegraph Company, Ltd. (Great Britain) v United States (1910) 6
RIAA 114 Arbitral Tribunal (Great Britain–United States) constituted under the Special Agreement of 18 August
1910, Decision of 9 November 1923.

9 R Ago, ‘Positive Law and International Law’ (1957) 51 AJIL 691, 729.
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Bearing in mind the above generic considerations, this study, as a first task,

shall revisit the largely ignored and understated role of the distinction between

interpretation and application of international legal norms in the fragmentation

analysis, and points to the analytical obscurities that arise as a result of this

understatement/omission, especially in the context of deciding the scope

of applicable (and thus potentially interpretable) law in the course of settlement

of disputes before the various international courts and tribunals. It is in view of

the difference in the operative scope of each process as the fundamental aspect

of the distinction that an illustrative operative sketch of juridical reasoning

delimiting the two processes will be presented. These proposals will be finally

tested against the issue of direct applicability of the secondary norms on state

responsibility, as well as, of the general principles of estoppel and acquiescence,

so as to argue that these are in fact not only limitedly susceptible to being

invoked in the course of interpreting other international norms, but are rather,

in principle, applicable as such. Overall, it is hoped that this study shall take

part and contribute to the contemporary analysis of fragmentation by shedding

light on the distinction between the processes of interpretation and application

as yet another normative perspective via the lens of which future legal research

on international adjudication can be undertaken.

1. International Adjudication in Times of Fragmentation:
Judicial Interpretation and Application of Written and

Unwritten International Norms

Safeguarding the unity and coherence of the international legal system has been

the main issue of scholarly concern in an increasingly specialized international

legal environment.10 Qua response, the International Law Commission (ILC)

decided in 2000 to address and study the topic of fragmentation of

international law. The Study Group’s work resulted in 2006 in an Analytical

Report summarized in 42 Conclusions on the topic, submitted to the ILC in

preparation of its 58th session.11 The UN General Assembly via its Resolution

61/34, adopted on 4 December 2006, took note of the 42 Conclusions of the

Study Group together with the Analytical Study on which they were based.

The Study Group’s Report sought to provide ‘conclusions, guidelines and

principles’ so as to provide solutions for the practical problems experienced in

international dispute settlement. It is exactly ‘the emergence of new and special

10 See eg ICJ, ‘The Proliferation of International Judicial Bodies: The Outlook for the International Legal
Order’, Speech by His Excellency Judge Gilbert Guillaume, President of the ICJ, to the Sixth Committee of the
UN General Assembly, 27 October 2000 <http://www.icj-cij.org/court/index.php?pr=85&pt=3&p1=
1&p2=3&p3=1> accessed 15 November 2010.

11 ILC, ‘Fragmentation of International Law: Difficulties Arising From the Diversification and Expansion of
International Law’, Analytical Report of the Study Group of the ILC, Finalized by Martti Koskenniemi, UN Doc
A/CN.4/L.682, (hereinafter ILC Fragmentation Report), Conclusions of the Work of the Study Group, UN Doc
A/CN.4/L.702 (hereinafter ILC Fragmentation Conclusions), 1 May–9 June and 3 July–11 August 2006.
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types of law, ‘self-contained regimes’ and geographically or functionally limited

treaty-systems [which] creates problems of coherence in international law’,12

insofar as every treaty creates an ‘international regime’ in the sense of new web

of specific inter partes international legal rights and obligations potentially

differentiated from other (general or particular) international law.13

The very essence of the problems resulting from the fragmentation

phenomenon relates to the identification of the potentially applicable interna-

tional legal norms in the context of the dispute settlement proceedings of the

various specialized regimes established by treaties, such as eg world trade law,

international investment law, international human rights law, etc. In this vein,

questions on fragmentation as arising in international adjudication are both

practical and normative;14 for, the function and interaction of norms derived

from within or outside each regime lies at the heart of legal reasoning as

employed in the course of dispute resolution taking place in its ambit.

Hence, it must be noted at this early point that it is judicial (or jurisdictional)

interpretation of international legal norms by a competent adjudicative organ

that is pertinent for the purposes of international adjudication in the present

study. In contrast with ‘authentic interpretation’ (by the treaty parties),

‘auto-interpretation’ (by a state legally bound and having a relevant interest)

and ‘conventional interpretation’ (jointly by more than one state legally bound

and having a relevant interest), it is judicial interpretation that has a direct

bearing on the settlement of international legal disputes.15 It is primarily, but

not exclusively, the judicial interpretation and application of the law of each

specialized regime (ie treaty provisions) that is at issue in the context of every

dispute. In this respect, adjudication indeed revolves around the judicial

interpretation and application of treaty norms, derived from within (or

sometimes, outside the regime in question) but may also involve the application

of unwritten international law, most often extraneous to the regime. It is

exactly this aspect of normative relationship and interaction of international

legal rules, as will be further elaborated below that underlies the challenges set

by the normative fragmentation of international law.

What is more, it is apt here to clarify that while any international legal norm,

regardless of its source (that is, treaty, custom and general principles of law

12 ILC Fragmentation Report (n 11) para 3.
13 ILC, ‘Third Report on the Law of Treaties, by Sir Humphrey Waldock, Special Rapporteur’, (1964)

YbkILC Vol II, 28 UN Doc A/CN.4/167/Add.1–3. The ILC Fragmentation Report distinguished between three
different (possibly overlapping) types of self-contained regimes: (i) special systems of primary and secondary
rules, (ii) special regimes on a given territorial or functional subject–matter encompassing—several instruments
and practices, united by their orientation towards a single problem, and the widest notion covering—a whole area
of functional specialization or teleological orientation at a universal scale. See ILC Fragmentation Report (n 11)
paras 135–36.

14 ILC Fragmentation Report (n 11) paras 9–10, 489.
15 G Abi-Saab, ‘ ‘‘Interpretation’’ et ‘‘auto-interpretation’’: quelques réflexions sur leur rôle dans la formation

et la résolution du différend international’ in U Beyerlin et al. (eds), Recht zwischen Umbruch und Bewahrung:
Völkerrecht, Europarecht, Staatsrecht: Festschrift für Rudolf Bernhardt (Springer, Berlin 1995) 12–13, 18–19.
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according to Article 38(1) of the ICJ Statute)16 can be applied by international

judges in the process of resolving legal disputes; judicial interpretation takes

place only with respect to written (ie treaty) norms. In international law,

default (customary) rules exist only with respect to the interpretation of treaty

instruments, and are found in Articles 31 and 32 of the 1969 VCLT.17 The

‘omission’ of postulating rules for the interpretation of unwritten international

law is nevertheless rather logical. For, if interpretation were attempted in the

case of customary norms and general principles of law, then juridical reasoning

would be unavoidably circular insofar as it would essentially refer back to the

fundamental elements of each lawmaking process. In other words, identifica-

tion and interpretation would be conflated in the case of custom and general

principles of law. The potential relevance of customary rules in the settlement

of a given international legal dispute depends on the previous acknowledge-

ment of fulfillment of the conditions of settled practice and opinio juris,18 which

relate not only to the customary rule’s validity (from a doctrinal perspective)

but also to the rule’s actual normative content and scope; the same applies

mutatis mutandis in the case of the comparative examination of the various

domestic legal systems as a necessary precondition for the identification of

general principles of law.19 Accordingly, judicial interpretation of unwritten

international norms may appear redundant as an analytical process;20 rather,

the better view, which is to be followed in the following pages of the present

enquiry appears to be that custom or general principles of law are applicable in

international adjudication rather than interpretable. While this is not to say

that they cannot be resorted for the interpretation of written rules of

international law (treaty provisions),21 the international legal contours of the

contemporary fragmentation analytics, as will be canvassed below, appear,

unjustifiably I argue, limited to an overstatement of the role of interpretation in

regulating normative relationships, based exactly on an understatement of the

distinction between interpreting and applying international legal norms.

16 The first three paras of art 38(1) of the Statute of ICJ, though originally intended to refer to the law
applicable by the Court, are generally accepted as referring to the formal sources of international law. See eg I
Brownlie, Principles of International Law (7th edn OUP, Oxford 2008) 5; M Shaw, International Law (6th edn
CUP, Cambridge 2008) 70; Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v United
States) (Merits) [1986] ICJ Rep 14, paras 56, 178.

17 Vienna Convention on the Law of Treaties (23 May 1969) UNTS 1155, 331.
18 See eg North Sea Continental Shelf cases (Federal Republic of Germany v Denmark; Federal Republic of

Germany v Netherlands) (Judgments) [1969] ICJ Rep 3, para 77, as well as, M Akehurst, ‘Custom as a Source of
International Law’ (1974–75) 47 BYBIL 1; A Pellet, ‘Article 38’ in A Zimmermann, C Tomuschat and K
Oellers-Frahm (eds), The Statute of the International Court of Justice: a Commentary (OUP, Oxford 2006) 748–64.

19 See R Schlesinger, ‘Research on the General Principles of Law Recognized by Civilized Nations’ (1957)
51 AJIL 734; Pellet (n 18) 764–73.

20 In contrast, envisaging the possibility of ‘interpreting custom’, A Orakhelashvili, The Interpretation of Acts
and Rules in Public International Law (OUP, Oxford 2008) ch 15; P Merkouris and M Fitzmaurice, ‘Canons of
Treaty Interpretation: Selected Case Studies From the World Trade Organization and the North American Free
Trade Agreement’ in P Merkouris, M Fitzmaurice and O Elias (eds), Treaty Interpretation and the Vienna
Convention on the Law of Treaties - 30 Years on (Martinus Nijhoff, Leiden 2010) 226.

21 This point will be further developed in n 79–86, below and accompanying text.
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2. The Problematic Non-Distinction between Interpretation and
Application of Norms in the ILC Fragmentation Report

The ILC Study Group, noting that ‘a tribunal may only have jurisdiction in

regard to a particular instrument, it must always interpret and apply that

instrument in its relationship to its normative environment - that is to say

‘‘other’’ international law’, explicitly refrained from drawing a distinction

between the processes of interpretation and application.22 When stating in its

Analytical Report that ‘other’ international law is to be applied to fill in existing

regiminal lacunae,23 a dictum from the 1928 Pinson case before the

Franco-Mexican Claims Commission was authoritatively referred to, reading:

‘Toute convention internationale doit être réputée s’en référer tacitement au droit

international commun, pour toutes les questions qu’elle ne résout pas elle-même en

termes exprès et d’une façon différente.’24 The dictum was then again invoked in

the later and more detailed discussion on interpretation, and most notably

Article 31(3)(c) VCLT25 again for the same purpose, ie the filling of gaps but

now as a matter of treaty interpretation. Interpretation and application hence

appear to have been generally treated as conterminous by the Study Group.26

Perhaps the self-cognizance of this inconsistency urged the Study Group to

advance as a justification that ‘[b]ecause these articles [31 and 32 VCLT] - and

in particular article 31(3)(c) VCLT - already situate treaty interpretation within

the general context of the rights and obligations of the parties, the question of

the application of general international law . . . may seem to become somewhat

academic’.27

The above Study Group’s position on the non-distinction between inter-

pretation and application is derived from the fact that a substantial part of

its analysis was dedicated (perhaps overtly) to the interpretative principle of

‘systemic integration’,28 enshrined in Article 31(3)(c) VCLT, in order to estab-

lish linkages between the various specialized regimes and general international

law.29 Further, it possibly underlies two of the most central Conclusions of the

Study Group in the context of fragmentation, essentially involving the

interaction between (treaty) norms derived from within any given regime on

the one hand, and international legal norms extraneous to the regime.

22 Ibid para 423, note 580.
23 Ibid para 179.
24 Georges Pinson case, Franco-Mexican Commission, Award (13 April 1928) 5 RIAA 329, 422.
25 ‘There shall be taken into account, together with the context: . . . (c) any relevant rules of international law

applicable in the relations between the parties.’
26 ILC Fragmentation Report (n 11) paras 414, 465, 491.
27 Ibid para 174.
28 According to the analogy drawn by Xue Hanquin, then Member of the ILC and now Judge at the ICJ, art

31(3)(c) VCLT is expressive of the principle of systemic integration as a ‘masterkey’ in the international legal
system. See C McLachlan, ‘The Principle of Systemic Integration and Article 31(3)(c) of the Vienna
Convention’(2005) 54 ICLQ 281, 290–93.

29 ILC Fragmentation Report (n 11) para 465.
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First, referring to judicial instances, commonplace in international dispute

settlement and expressive of the normative fragmentation phenomenon where

two or more international legal norms are ‘both valid and applicable in respect

of a situation’, the Study Group distinguished between two types of normative

relationships, that is, relationships of interpretation and relationships of

conflict.30 With respect, then, to relationships of interpretation, it was stated

that ‘[t]his is the case where one norm assists in the interpretation of another.

A norm may assist in the interpretation of another norm for example as an

application, clarification, updating, or modification of the latter. In such

situation, both norms are applied in conjunction’.31 In what then seems to be a

one-size-fits-all approach, interpretation of international legal rules in adjudi-

cation is taken to include almost every facet of normative interaction apart

from conflict. It bears noting in this respect that Joel Trachtman, one of the

main proponents of the absolute ‘self-containedness’ of international regimes,32

has argued that in the context of the law to be applied by World Trade

Organization (WTO) panels and the Appellate Body,33 the operation of Article

31(3)(c) expresses that ‘other international law is not directly applicable but is

taken into account in a manner similar to the U.S. Charming Betsy rule:

interpret so as to avoid conflict where possible’.34 Systemic integration is

hence, rather regarded as evidence of the non-application of ‘other’ interna-

tional law in regiminal adjudication. One then, cannot ignore the fact that the

similitude of the Study Group’s position on interpretation via Article 31(3)(c)

with the view taken by Trachtman is striking, especially given that the ILC

purported to elaborate exactly the opposite point.

Second, in a later part of its Conclusions, the ILC Study Group again shifted

the discussion on the potentially applicable law to Article 31(3)(c) by referring

to the ‘application of custom and general principles’, and emphasizing:

. . . their particular relevance to the interpretation of a treaty under article 31(3)(c)

[VCLT] especially where:

(a) The treaty rule is unclear or open-textured;

(b) The terms used in the treaty have a recognized meaning in customary

international law or under general principles of law;

30 ILC Fragmentation Conclusions (n 11) 7–8.
31 Ibid 7 in fine.
32 See eg J Trachtman, ‘Book Review: Conflict of Norms in Public International Law: How WTO Law

Relates to Other Rules of International Law by Joost Pauwelyn’ (2004) 98 AJIL 855.
33 The highly debated issue of the law to be applied in dispute settlement taking place in the realm of

specialized international regimes appears more intensively in the case of the WTO, mostly due to the lack of an
explicit provision in the WTO agreement on the law to be applied by panels. See eg along with n 7, above, G
Marceau, ‘A Call for Coherence in International Law – Praises for the Prohibition of Against ‘‘Clinical Isolation’’
in WTO Dispute Settlement’ (1999) 33 JWT 87; E Canal-Forgues, ‘Sur l’interprétation dans le droit de l’ OMC’
(2001) 105 RGDIP 1; E Vranes, ‘Jurisdiction and Applicable Law in WTO Dispute Settlement’ (2005) 48 GYIL
265.

34 J Trachtman, ‘The Domain of the WTO Dispute Resolution’ (1999) 40 Harv I LJ 343.
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(c) The treaty is silent on the applicable law and it is necessary for the

interpreter, applying the presumption [of the Georges Pinson case], to look

for rules developed in another part of international law to resolve the

point.35

Keeping in mind the Study Group’s proposition just above, Campbell

McLachlan similarly argues that in the context of ‘application of custom

through interpretation’ in investment treaty arbitration, when a treaty is silent

on a given issue, other rules of (general) international law are ‘equally’ used via

Article 31(3)(c) or applied as such ‘if the treaty language, properly interpreted,

permits’.36 These references to Article 31(3)(c) VCLT as an available modality

so as ‘to look for rules developed in another part of international law to resolve

the point’, in abstracto builds on the non-distinction between interpretation and

application and simplistically implies that, surpassing issues of applicable law,

systemic integration may indeed prove to be a normative ‘masterkey’ for the

purposes of analysis on the interaction of norms derived from and outside

specialized regimes.37 In the same vein, the case of regiminal lacunae and

gap-filling has been addressed elsewhere as a matter of interpretation, thus

resulting in no need for recourse to application of proper international legal

norms extraneous to the regime in question.38 On a parallel line of reasoning,

authors have thus refrained from taking a clear stance regarding the

applicability per se of custom or general principles of law in adjudication

taking place in the realm of WTO dispute settlement proceedings, given that

‘the distinction between application and interpretation is not concrete, and it

may in some cases be difficult to determine whether a WTO Tribunal is

applying international law or simply using international law to interpret a

WTO provision’.39

35 ILC Fragmentation Conclusions (n 11) 15.
36 C McLachlan, ‘Investment Treaties and General International Law’ (2008) 57 ICLQ 361, 399–400.
37 Nevertheless, McLachlan himself had previously joined other authors in observing that art 31(3)(c) is of

only limited normative utility when it comes to effectively responding to the negative consequences of
fragmentation (see McLachlan (n 28) 318). See R Higgins, ‘A Babel of Judicial Voices? Ruminations from the
Bench’ (2006) 55 ICLQ 791,802–04; I Van Damme, ‘‘‘Systematic Integration’’ in International Law: Views from
the ILC, the WTO CTE and UNESCO’ in Fragmentation: Diversification and Expansion of International Law:
Proceedings of the 34th Annual Conference of the Canadian Council of International Law (26–28 October 2005)
(Canadian Council of International Law, Ottawa 2006) 71; A Lindroos and M Mehling, ‘Dispelling the Chimera
of ‘Self-Contained Regimes’: International Law and the WTO’ (2006) 16 EJIL 857, 861–66; M Wood, ‘The
International Tribunal for the Law of the Sea and General International Law’ (2007) 22 IJMCL 351, 361; J
Kammerhofer, ‘Systemic Integration, Legal Theory and the International Law Commission’ (2008) 19 FYBIL
157.

38 For such a view, see I Van Damme, Treaty Interpretation by the WTO Appellate Body (OUP, Oxford 2009)
ch 4. Cf though, the more recent conclusion by the said author in ibid, ‘Treaty Interpretation by the WTO
Appellate Body’ (2010) 21 EJIL 605, 647: ‘The covered agreements are obviously part of the applicable law in
WTO dispute settlement. But the WTO covered agreements are incomplete, and sometimes it becomes necessary
to apply other international law’.

39 A Mitchell and D Heaton, ‘The Inherent Jurisdiction of WTO Tribunals: The Select Application of Public
International Law Required by the Judicial Function’ (2010) 31 Mich J Intl L 559, 570.
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Treaty interpretation, as per the above views, eventually serves so as to

‘displace’ the issue of the applicable law in the fragmentation analysis.40 As

Petros Mavroidis puts it in the context of the normative relationship between

the WTO regime and other international legal norms, ‘[if] construing WTO

law as a part of . . . public international law entails using interpretative elements

from the wider public international law, then few would argue with it’.41 For,

insofar as the use of the customary rules on treaty interpretation contained in

Articles 31 and 32 VCLT have been recognized by a variety of international

courts and tribunals as the proper customary guide to the interpretation of any

treaty instrument42 having recourse to Article 31(3)(c) as a customary rule on

treaty interpretation is in principle certainly analytically convenient: interna-

tional judicial bodies follow the VCLT interpretative ‘code’ when interpreting

treaties irrespective of the field of law is concerned,43 unless of course, the

respective treaty parties have explicitly ‘opted-out’ and determined other

techniques and methods of interpretation (which is rarely, if ever, the case). As

a consequence, engaging into treaty interpretation via Articles 31 and 32 VCLT

is probably one of the most uncontroversial aspects of the fragmentation debate.

Nevertheless, it is because of this lack of ambiguity on the default

applicability of the customary rules of treaty interpretation that the main

point of concern in the fragmentation debate has rather been applicability of

other customary norms. Whether norms outside the regimes can be applicable

as such in dispute settlement proceedings in the realm of the various

specialized regimes constitutes an issue perhaps related, but still quite distinct

40 To borrow from the formulation of Judge Higgins in Oil Platforms (Islamic Republic of Iran v. United States
of America) (Merits) (Separate Opinion by Judge Higgins) [2003] ICJ Rep 221, para 49.

41 P Mavroidis, ‘No Outsourcing of Law: WTO Law as Practiced by WTO Courts’ (2008) 102 AJIL 421,
436.

42 See eg from the case law of various international courts and tribunals, Case Concerning the Territorial
Dispute (Libya v Chad) (Merits) [1994] ICJ Rep 6, para 41. Furthermore, in the realm of the WTO panel and
Appellate Body proceedings, the interpretation of WTO agreements take place according to the customary rules
of international law on treaty interpretation according to art 3.2 of the Understanding on Rules and Procedures
Governing the Settlement of Disputes (DSU), Annexe 2 of the Marrakesh Agreement: ‘The Members recognize
that the dispute settlement system of the WTO serves to preserve the rights and obligations of Members under
the covered agreements, and to clarify the existing provisions of those agreements in accordance with customary
rules of interpretation of public international law’, as well as, WTO Appellate Body Report, United States –
Standards for Reformulated and Conventional Gasoline (adopted 20 May 1996) WT/DS2/AB/R, para 6.7. In fact, it
is rather the affirmation that the interpretation of a given treaty is to take place subject to arts 31 and 32 VCLT
that most likely occurs. For as the ICJ emphatically stated, ‘[e]ven if there had been no reference to the ‘‘rules
and principles of international law’’ [in the Special Agreement between Botswana and Namibia], the Court
would in any event have been entitled to apply the general rules of international treaty interpretation for the
purposes of interpreting the 1890 Treaty’. Kasikili/Sedudu Island (Botswana/Namibia) (Merits) [1994] ICJ Rep
1045, para 91.

43 See eg WTO Appellate Body Report, United States – Anti-Dumping Measures on Certain Hot-Rolled Steel
Products from Japan (adopted 23 August 2001) WT/DS184/AB/R, X DSR 4697, para 60:

We observe that the rules of treaty interpretation in Articles 31 and 32 of the Vienna Convention apply to
any treaty, in any field of public international law, and not just to the WTO agreements. These rules of
treaty interpretation impose certain common disciplines upon treaty interpreters, irrespective of
the content of the treaty provision being examined and irrespective of the field of international law
concerned.
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from interpretation.44 If this were not the case, then the highly controversial

applicable law debate would appear to be resolved to the extent that custom

and general principles of law could be simplistically resorted to by international

judges as a matter of treaty interpretation under Article 31(3)(c) VCLT,

regardless of whether a provision contextually susceptible to being interpreted

could actually be found in the normative realm of each given specialized treaty

regime.45

Perhaps an illustrative example of the legal fallacies generated by the

non-distinction between interpretation and application of norms can be traced

in the WTO ambit, and more specifically in the context of the EC – ‘Poultry’

dispute where the Panel, referring to Articles 30 and 59 VCLT, confusingly

held that ‘ . . . these provisions of the Vienna Convention (which generally

pertain to the legal maxim lex posterior derogat priori) are codification of the

customary rules of interpretation of public international law.’46 Equally, the

NAFTA Tribunal in Pope & Talbot Inc v Canada based on Article 30(3) VCLT

remarked that ‘[i]t can be admitted [sic] that, under ordinary principles of

treaty interpretation, the provisions of a later concluded agreement would

prevail over earlier ones’.47 Nonetheless, only if the processes of judicial

interpretation and application of norms coincided, could any sensible meaning

be given to these two statements; but then again, this would run counter to the

hardly ever disputed identification in the ambit of the VCLT of solely Articles

31 and 32 as the customary rules of interpretation of public international law.

It then appears that the WTO panel and the NAFTA Tribunal, drew no

distinction between interpretation and application and then erroneously

suggested that Articles 30 and 59 VCLT are included amongst the customary

rules on treaty interpretation, rather than operative customary rules on the

44 Nor is the view suggesting that faced with treaty silence on a given issue, interpretation can be at issue by
virtue of the inherent or implied powers (as distinct as they may be) of international courts as judicial organs and/
or as part of their judicial function doctrinally satisfactory (see eg the relevant arguments propounded by Van
Damme (n 38) ch 5; A Mitchell, ‘The Legal Basis for Using Principles in WTO disputes’ (2007) 10 JIEL 795,
828–35). While the inherent powers doctrine effectively serves to somewhat expand the jurisdiction of any given
international court to decide (ie providing relevant ‘powers’), eg on issues of due process and fair administration
of justice etc, it says nothing about the normative means available for the exercise of these ‘powers’ (ie applicable
law). For an overview of the inherent powers doctrine, see among others, P Gaeta, ‘Inherent Powers of
International Tribunals’ in L Vohrah and others (eds), Man’s Inhumanity to Man: Essays on International Law in
Honour of Antonio Cassese (Kluwer, The Hague 2003) 353–55 and further citations therein. Cf T Schoenbaum,
‘WTO Dispute Settlement: Praise and Suggestions for Reform’ (1998) 47 ICLQ 647, 653 where the author
posited that art 11 DSU constitutes an ‘implied powers clause’.

45 For instance, in the WTO covered agreements it is impossible to find stipulations relating to the
non-retroactivity of treaties (art 28 VCLT), or the effect of treaties on third states (art 34 VCLT). See,
respectively WTO Appellate Body Report, Brazil – Measures Affecting Desiccated Coconut (adopted 20 March
1997) WT/DS22/AB/R, I DSR 167 at 15, and WTO Decision by the Arbitrators, European Communities –
Measures Concerning Meat and Meat Products (Hormones), Original Complaint by the United States – Recourse to
Arbitration by the European Communities under Article 22.6 of the DSU (12 July 1999) WT/DS26/ARB, III DSR
1105, para 51.

46 See WTO Panel Report, European Communities – Measures Affecting the Importation of Certain Poultry
Products (adopted 23 July 1998) WT/DS69/R, as modified by Appellate Body Report WT/DS69/AB/R, V DSR
2089, para 206.

47 Pope & Talbot Inc v Canada, Award on the Merits of Phase 2 of 10 April 2001, Ad hoc—UNCITRAL
Arbitration Rules, (2001) IIC 193, para 115, fn 112.
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application of successive treaties relating to the same subject – matter and the

termination or suspension of the operation of a treaty implied by conclusion of

a later treaty, respectively.

That said, the better view is that an analytical distinction between

interpretation and application of extraneous international legal norms in the

context of regiminal adjudication is actually necessary, as has been more

recently taken by the WTO panel in ‘Continued Suspension’ when assessing

whether the European Communities should benefit from a presumption of

good faith compliance under the DSU. Good faith underlies both Articles 26

(‘Pacta sunt servanda’) and 31 VCLT,48 so that, if the Panel’s stance in EC –

‘Poultry’ was followed, the concept would be limitedly treated as means of

interpretation of the provisions of the WTO covered agreements, most notably

Article 3.10 DSU. It is possibly mindful of the need to clarify this point that he

Panel in casu distanced itself from the erroneous approach in EC – ‘Poultry’ and

distinguished between the different existing scenarios of recourse to the good

faith principle by WTO adjudicators. More specifically, it was explained that:

. . . the principle of good faith could be analysed mainly in respect of the following

categories:

(a) good faith conduct in a dispute settlement procedure [per Art 3.10

DSU];

(b) substantive good faith, i.e. with respect to the substantive obligations of a

State [derived from general international law];

(c) good faith in the interpretation process (Article 31 of the Vienna

Convention on the Law of Treaties).49

Refusing either to use good faith so as to interpret Arts 23.1, 22.8 and 3.7

DSU on WTO retaliation, or to resort to procedural good faith under 3.10

DSU, the Panel opted for the substantive duty to perform treaty obligations in

good faith as part of the corpus of general international law (enshrined in

Article 26 VCLT and extraneous to the WTO regime) since ‘the DSU does not

exclude the application of the principle of good faith in the resolution of

disputes’.50 The Panel expressed the view that the same international legal

norm (here, good faith as a general principle of law) derived outside a given

international regime, can be used for the purposes of adjudication in the

48 As well as art 18 VCLT (‘Obligation not to defeat the object and purpose of a treaty prior to its entry into
force’). See, ILC, ‘Draft Articles on the law of treaties with commentaries’, (1966) YbkILC Vol II, 202, 211,
221.

49 WTO Panel Report, United States – Continued Suspension of Obligations in the EC – Hormones Dispute
(adopted 14 November 2008) WT/DS320/R, as modified by WTO Appellate Body Report WT/DS320/AB/R
<http://www.wto.org> accessed 15 November 2010, para 7.313 and WTO Panel Report, Canada—Continued
Suspension of Obligations in the EC – Hormones Dispute (adopted 14 November 2008) WT/DS321/R as modified
by WTO Appellate Body Report WT/DS321/AB/R <http://www.wto.org> accessed 15 November 2010, para
7.313.

50 Ibid para 7.327.
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latter’s ambit in different ways, ie either as means of interpreting one of its

provisions via Article 31 VCLT, or as directly applicable in its own name.

Essentially, the difference between interpreting WTO provisions in good faith

and applying good faith per se was put forward, demonstrating that a distinction

should in principle be drawn between the normative processes of interpretation

and application.

It is readily apparent that the distinction between the normative processes of

interpretation and application denotes another normative perspective of

practical (normative) importance in international adjudication often faced

with the possibility of simultaneously interpreting and applying multiple

international norms derived from various sources. This is not surprising; for,

the distinction was already drawn in international legal discourse long before

the rise of the phenomenon of normative fragmentation of international law

attracted the attention of international lawyers. As will be elaborated in the

next Section, it is worth attempting to present an analytical framework of legal

reasoning illustrative of how the distinction may actually be drawn in

international adjudication.

3. An Illustrative Operative Sketch of Juridical Reasoning
Delimiting the Normative Processes of Interpretation and

Application of Norms in International Adjudication

The overarching tenet is that as per Ehrilich, interpretation constitutes the

process of ‘determining the meaning of a rule’, while application is the process

of ‘determining the consequences which the rule attaches to the occurrence of

a given fact’.51 In the same spirit, applying a norm, Dionisio Anzilotti wrote,

signifies the determination of the juridical consequences a norm attaches to a

certain given fact.52 The crux of the matter is the difference in function and

scope between the normative processes of interpretation and application. The

PCIJ had the opportunity to further clarify that treaty interpretation refers to

the ‘construction’ of the ‘scope’ and ‘bearing’ of a specific provision and its

terms.53 In agreement, the ICJ has in its turn emphasized that in accordance

with its settled case law, treaty interpretation, even when by recourse to another

51 Case concerning the Factory at Chorzow (Claim for indemnity—Jurisdiction) (Dissenting Opinion of Judge
Ehrilich) PCIJ Rep Series A No 9 (1927), 39.

52 D Anzilotti, Cours de droit international: Premier vol.: Introduction - théories générales (Librairie de Recueil
Sirey, Paris 1929) 105–06.

53 Tunis and Morocco Nationality Decrees (Advisory Opinion) PCIJ Rep Series B No 4 (1923), 29–31.
Concordantly, Rosalyn Higgins has elegantly much later remarked that a dispute over the ‘application’ of a treaty,
for the purposes of jurisdiction, refers to grounds of jurisdictional objections based on treaty termination, treaty
validity, successive treaties on the same subject matter, non-retroactivity of application, territorial scope
inapplicability, reservations, or the ratione temporis or ratione loci inapplicability; conversely, a dispute over the
‘interpretation’ of a treaty, for the same purposes, refers solely to ratione materiae objections. Oil Platforms (Islamic
Republic of Iran v United States of America) (Preliminary Objection) (Dissenting Opinion of Judge Higgins) [1996]
ICJ Rep 847 paras 4–6.
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instrument binding upon the parties via Article 31(3)(c) VCLT, does not cease

to constitute essentially ‘a matter of definition’,54 and is not capable per se of

modifying the explicit dictates of the treaty interpreted in the first place. It is in

this fashion that the underlying rationale for the Court’s rejection in the Mutual

Assistance in Criminal Matters of an argument aiming at circumventing, via

extraneous interpretation, the clear stipulations of the 1986 Convention

between Djibouti and France, is revealed.55

Overall, it can be asserted that a conceptual distinction exists between

interpreting and applying a norm, insofar as ‘ . . . [i]nterpretation is a legal

operation designed to determine the precise meaning of a rule, but it cannot

change its meaning.’56 Judicial interpretation is an operationally limited

normative process; it is restricted to the clarification and definition of

the meaning of a norm, and more importantly, it does not and cannot lead

to the modification of the norm interpreted in the first place. Nevertheless, the

practical exigencies of international adjudication necessitate more than a simple

conceptual delimitation of the two processes. It is in this respect that an

operative sketch for drawing the distinction, tailored on the settlement of

international disputes, is proposed.

A. Qualification

At the level of international dispute settlement, interpretation and application

constitute normative processes in the ambit of juridical reasoning deployed by

adjudicators solely with respect to the claims made in international disputes

brought before them. As a preliminary intellectual, as well as legal exercise, the

decision-maker is expected to perform a reading of the claims and facts to the

dispute brought before him. It is in this vein that ‘in the process of

interpretation facts and factual consequences play an important role in the

shaping of opinion on the correct interpretation’.57 Claims of the parties to the

54 Fisheries Jurisdiction (Spain v Canada) (Jurisdiction) [1998] ICJ Rep 432, para 68; Cf Pauwelyn who cited
this case as an instance of ‘[interpretation] in the relatively strict sense referred to in Arts. 31 and 32 of the
Vienna Convention’ as distinct from ‘the wider sense it is sometimes given with reference to all possible actions
that a judge can take’. Pauwelyn (n 7) 245.

55 Case Concerning Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v France) (Judgment)
2008 <http://www.icj-cij.org> accessed 15 November 2010, para 114.

56 Case concerning a boundary dispute between Argentina and Chile concerning the delimitation of the frontier line
between boundary post 62 and Mount Fitzroy (21 October 1994) Argentina–Chile International Court of
Arbitration, 22 RIAA 3, para 75. In agreement, the WTO Appellate Body in India—‘Patents’ (US) has
unequivocally stated that ‘ . . . [t]he duty of a treaty interpreter is to examine the words of the treaty to determine
the intentions of the parties . . . But these principles of interpretation neither require nor condone the imputation
into a treaty of words that are not there or the importation into a treaty of concepts that were not intended’.
WTO Appellate Body Report, India – Patent Protection for Pharmaceutical and Agricultural Chemical Products
(adopted 16 January 1998) WT/DS50/AB/R, I DSR 9, para 45. See also, WTO Appellate Body Report, European
Communities – Customs Classification of Certain Computer Equipment (adopted 22 June 1998) WT/DS62/AB/R,
WT/DS67/AB/R and WT/DS68/AB/R, VDSR 1851 paras 80–84; WTO Appellate Body Report, United States—
Definitive Safeguard Measures on Imports of Circular Welded Carbon Quality Line Pipe from Korea (adopted 8 March
2002) WT/DS202/AB/R, IV DSR 1403 paras 251–50.

57 R Bernhardt, ‘Interpretation in International Law’ in R Bernhardt (ed) Encyclopedia of Public International
Law (Vol. 2) (North–Holland, Amsterdam 1994) 1417.
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dispute and relevant facts are closely related with the identification of any given

applicable norm. This resembles the concept of ‘qualification juridique’, ie

‘l’opération intellectuelle consistant à classer un fait, une action, une institution, une

relation juridique déterminée en vue de lui appliquer le régime juridique correspondant

à cette catégorie.’58 Moreover, this is in agreement with the Court’s statement in

Armed Activities on the Territory of the Congo case: ‘In accordance with its

practice, the Court will first make its own determination of the facts and then

apply the relevant rules of international law to the facts which it has found to

have existed’.59At this stage, the scope of any legal norm qualified as

susceptible of application is crucial for its qualification as applicable,60 but

importantly, qualification always takes place in combination with the ‘positive

law tests’ envisaged in the North Sea Continental Shelf cases,61 so as to reiterate

the legal validity of the norms potentially applicable in the first place; for,

international courts and tribunals must decide cases brought before them in

accordance with international law, ie utilizing international legal norms proper.

The plurality of legal disputes before international courts and tribunals

would involve questions of interpretation and/or application of the legal norms

specified by the disputing parties in the course of their written and oral

submissions. This scenario would include, for example, what has been

characterized as a ‘relatively straightforward question of the interpretation

and application of a . . . treaty’, in the sense that the international tribunal tends

to first ‘determine what a treaty provision mean[s], and then to apply it to the

circumstances of the case . . .’.62 There also exist more exceptional instances,

where either the claims and relevant facts do not prima facie to aid judges in the

qualification of the legal rules to be applied, or when disputing parties have

58 J Basdevant, Dictionnaire de la terminologie du droit international (Sirey, Paris 1960) 493, as cited in H
Thirlway, ‘Concepts, Principles, Rules and Analogies: International and Municipal Legal Reasoning’ (2002) 294
RCADI 265, 291.

59 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda) (Judgment) [2005]
ICJ Rep 168, para 57.

60 C De Visscher, Problèmes d’interprétation judiciaire en droit international public (Pedone, Paris 1963) 27; ILC
Fragmentation Report (n 11) para 36. Also see Case Concerning Maritime Delimitation in the Area Between
Greenland and Jan Mayen (Denmark v Norway) (Judgment) [1993] ICJ Rep 38, para 31. But cf this use of the
term ‘interpretation’ by the ICJ: ‘It has never been contested that the Court is entitled to interpret the
submissions of the parties, and in fact is bound to do so, this being one of the attributes of its judicial function . . .
the Court must ascertain the true subject of the dispute, the object and purpose of the claim’. Nuclear Tests Case
(New Zealand v France) (Judgment) [1974] ICJ Rep 253, paras 30, 31.

61 In casu, the Court when assessing the alleged customary status of equidistance principle stated that ‘if it is
correct that the equidistance principle is, as the point was put in the course of the argument, to be regarded as
inherent in the whole basic concept of continental shelf rights, then equidistance should constitute the rule
according to positive law tests also’. See North Sea Continental Shelf cases (n 18) paras 37–38, as well as the
similar references in para 60.

62 ICSID Case No ARB/03/4 Industria Nacional de Alimentos SA and Indalsa Perú SA v Peru, Decision on
annulment and dissenting opinion of 5 September 2007, (2007) IIC 300, para 68. Similarly, WTO Panel Report,
Canada – Term of Patent Protection (adopted 12 October 2000) WT/DS170/R, as upheld by Appellate Body
Report WT/DS170/AB/R, XI DSR 5121, para 6.38; WTO Panel Report, Korea – Measures Affecting Trade in
Commercial Vessels (adopted 11 April 2005) WT/DS273/R, VII DSR 2749, para 7.532; Canfor Corporation v
United States, and joined case, Decision on Preliminary Question of 6 June 2006, Ad hoc—UNCITRAL
Arbitration Rules, (2006) IIC 287, para 175; ICSID Case No ARB/03/29 Bayindir Insaat Turizm Ticaret ve
Sanayi A S� v Pakistan, Award of 24 August 2009, (2009) IIC 387, para 186.
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omitted to refer to otherwise potentially applicable norms; in this instance,

judges in discharging their judicial function seek to qualify those valid legal

norms that are potentially applicable according to the claims and facts under

dispute, even if not invoked by the parties.63 In this regard, judicial

qualification of the applicable law is but the first step towards the eventual

resolution of the dispute.

B. Application Lato and Stricto Sensu

Having qualified the international legal norms potentially applicable for the

resolution of a particular dispute, the argument here goes, it is the application

lato sensu of international norms features now as the central element in the

judicial process: the adjudicator proceeds to lato sensu apply each given

qualified norm (let it be termed, for the sake of convenience, ‘norm A’)

according to the given facts of the dispute. This entails two consecutive distinct

stages in analytical reasoning:

(i) The first stage consists of the interpretation of norm A, if necessary or
at all possible (ie only in the case of treaty provisions). According to
Arnold McNair, ‘[t]he words ‘‘interpret’’, ‘‘interpretation’’; are often
used loosely as if they included ‘‘apply, application’’. Strictly
speaking, when the meaning of the treaty is clear, it is ‘‘applied’’, not
‘‘interpreted’’. Interpretation is a secondary process which only comes
into play when it is impossible to make sense of the plain terms of the
treaty, or when they are susceptible of different meanings’,64 in the
sense that you first interpret, if necessary,65 a treaty norm and then you

63 See the following dicta: ‘After mature consideration, the Court maintains its opinion that it would be
incompatible with the Statute, and with its position as a Court of Justice, to give a judgment which would be
dependent for its validity on the subsequent approval of the Parties.’ Free Zones of Upper Savoy and the District of
Gex (Second phase) (Judgment) PCIJ Rep Series A/B No 46 (1932), 161; ‘the Court must not exceed the
jurisdiction conferred upon it by the Parties, but it must also exercise that jurisdiction to its full extent’. Case
Concerning the Continental Shelf (Libya Arab Jamahiriya v Malta) (Judgment) [1985] ICJ Rep 13, para 19.
Further, see H Thirlway, ‘Judicial Activism and the International Court of Justice’, in A Nisuke, E MacWhinney
and R Wolfrum (eds), Liber amicorum Judge Shigeru Oda (Kluwer Law International, The Hague 2002) 85–92.
Similarly, a WTO panel’s decision to make a finding on a claim that was not made by the complaining party
constitutes a violation of DSU Article 11. WTO Appellate Body Report, Chile – Price Band System and Safeguard
Measures Relating to Certain Agricultural Products (adopted 23 October 2002) WT/DS207/AB/R, paras 145–77.
But again, ‘[p]anels are inhibited from addressing legal claims falling outside their terms of reference. However,
nothing in the DSU limits the faculty of a panel freely to use arguments submitted by any of the parties – or to
develop its own legal reasoning – to support its own findings and conclusions on the matter under its
consideration’. WTO Appellate Body Report, European Communities - Measures Concerning Meat and Meat
Products (Hormones) (adopted 13 February 1998) WT/DS26/AB/R and WT/DS48/AB/R, paras 155–56.

64 A McNair, The Law of Treaties (Clarendon Press, Oxford 1961) 365. Georg Schwarzenberger has in this
sense argued that ‘the interpretation of a treaty is independent of, and need not be followed by, the application of
the treaty; any application of a treaty, including its execution, presupposes, however, a preceding conscious or
subconscious interpretation of the treaty’. G Schwarzenberger, ‘Myths and Realities of Treaty Interpretation:
Articles 27–29 of the Vienna Draft Convention on the Law of Treaties’ (1970) 9 VaJIL 7–8. Accord, D French,
‘Treaty Interpretation and the Incorporation of Extraneous Legal Rules’ (2006) 55 ICLQ 281, 293.

65 See SCC Case No 080/2004 Berschader and Berschader v Russian Federation, Award and Correction of 21
April 2006, (2006) IIC 314, para 95: ‘The Tribunal finds that the principal source of law applicable to the
question of the Tribunal’s jurisdiction must be provisions of the Treaty. Insofar as the terms of the Treaty are
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apply it.66 International judicial practice indeed reveals that judges are
rather likely to first determine what a treaty provision means and then
move to apply it.67 Otherwise put, ‘interpretation is one part of the
process of the application of a rule and it is present every time a rule has
to be applied’.68

(ii) The second stage is the application stricto sensu of norm A, that is, its
application according to the interpretative findings in the specific set of
facts,69 in order to generate specific juridical results.70 According to
Georges Abi-Saab, ‘la «décision» stricto sensu, . . . spécifie les conséquences
juridiques pratiques découlant de cette constatation, en termes d’injonctions
de faire ou de ne pas faire adressées aux parties à titre de punition, de
réparation ou de restauration de l’état légal.’71 These juridical results may
hence substantially vary according to the normative content of norm A,
from, eg the acknowledgement of breach of a norm, the determination of
the juridical consequences to which the breach gives rise to, to (of great
importance for the discussion herein) the interpretation of another norm.72

unclear or require interpretation or supplementation, the Vienna Convention requires the Tribunal to consider
‘‘the relevant rules of international law applicable in relations between the parties’’ ’. For the long standing debate
on the necessity of interpretation in international law, see M Mcdougal, H Lasswell and J Miller, The
Interpretation of International Agreements and World Public Order: Principles of Content and Procedure (Martinus
Nijhoff Publishers, Dordrecht, London 1994) 78–82.

66 Again, this is the case of what Pauwelyn refers to as ‘interpretation in the strict sense’, ie according to arts
31 and 32 VCLT. Pauwelyn (n 7) 245.

67 For instance: ‘The law applicable to the present case has its source first of al1 in the 1890 Treaty . . . As
regards the interpretation of that Treaty . . .’ Kasikili/Sedudu Island (n 42) para 18; ‘In assessing these arguments it
is necessary to consider first the interpretation to be given to art 1105(1), then its application to the facts of the
present case’. ICSID Case No ARB(AF)/00/3 Waste Management, Inc v Mexico, Award of 30 April 2004, (2004)
IIC 270, para 88. Cf R Gardiner, Treaty Interpretation (OUP, Oxford 2008) 26–29. Cf The Pajzs, Csáky, Esterházy
case (Judgment) PCIJ Rep Series A/B No 68 (1936), 63: ‘Where the circumstances are the same, the same
interpretation and the same application can but be repeated’.

68 F Perez-Aznar, Countermeasures in the WTO Dispute Settlement System: an Analysis of their Characteristics and
Procedure in the Light of General International Law (Graduate Institute of International Studies, Geneva 2006) 29.

69 ICSID Case No ARB/06/5 Phoenix Action Ltd v Czech Republic, Award of 15 April 2009, (2009) IIC 367,
para 73.

70 For a three-stage construction derived from legal theory, see A Glass, ‘Interpretation/Application/
Decisionmaking’ (2000) 25 Austl J Legal Phil 97.

71 G Abi-Saab, ‘Cours général de droit international public’ (1987) 265 RCADI 9, 219.
72 Note that in the PLO Mission Advisory Opinion the dispute over the maintenance of the Palestine

Liberation Organization (PLO) office within the jurisdiction of the US was eventually found by the Court to
relate to the ‘interpretation or application’ of the Headquarters Agreement. Still, Judge Schwebel in his separate
opinion distanced himself from the Court’s above conclusion and suggested that the dispute related solely to the
application of the Agreement and not to its interpretation (Applicability of the Obligation to Arbitrate under Section
21 of the United Nations Headquarters Agreement of 26 June 1947 (Advisory Opinion) [1988] ICJ Rep 12, para 50).
The Court found that the United States was under an obligation, in accordance with s 21 of that Agreement, to
enter into arbitration for the settlement of the dispute between itself and the United Nations (para 58). S 21 of
the UN Headquarters Agreement of 26 June 1947, reads in the relevant part that ‘any dispute between the
United Nations and the United States concerning the interpretation or application of this agreement . . . shall be
referred for final decision to a tribunal of three arbitrators . . . ’. Essentially, he argued that the outcome of dispute
over the determination of the meaning of a given treaty norm (interpretation) is rather different than the one of a
dispute pertaining to the application of a treaty, ie concerning the determination of whether the juridical
consequences generated by norm A have indeed been generated (in the case at hand, whether under art 21 of the
Headquarters Agreement the US was obligated to enter into arbitration).
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It must be noted, recalling the reference to the logical and doctrinal
inability to judicially interpret unwritten international legal norms; while it
can be said that custom and general principles can be lato sensu applied in
the course of adjudication, (contra to treaty norms) lato sensu application
is essentially equated with stricto sensu application given that the previous
stage (interpretation) is unwarranted.

It is, then, at this point of lato sensu application that the distinction between

interpretation and application starts to reveal itself. For, it is essentially

between interpretation and application stricto sensu that the distinction assessed

in the present study takes place, lato sensu application encompassing both.

C. Interpretation and Subordinate Application of Articles 31 and 32 VCLT

Interpretation of treaties constitutes but a ‘single combined operation’,73 in the

context of which, as the Appellate Body held recently, ‘interpretative rules or

principles must be understood and applied as connected and mutually

reinforcing components of a holistic exercise.’74 In most circumstances, the

adjudicators state that they interpret treaty terms according to their ordinary

meaning, in good faith and taking into account the treaty‘s object and purpose;

occasionally, they may also refer to paragraphs 2–4 of Article 31 VCLT.

Nevertheless, the textual reading of the treaty provisions is of primary

importance so that textual interpretation appears to be the canon.75 It is in

this context that the deployment of Articles 31 and 32 VCLT (in order to

interpret a treaty provision) in essence denotes the normative process of their

application in the given judicial dispute. For, it is often said that in order to

interpret an instrument, certain interpretative rules or principles or techniques

are to be applied.76 To take but an example, and as the Canadian Cattlemen Ad

73 ILC Draft Articles on the Law of Treaties (n 48) 219. For classical pre-VCLT writings on treaty
interpretation see eg H Lauterpacht, ‘Restrictive Interpretation and the Principle of Effectiveness in the
Interpretation of Treaties’ (1949) 26 BYBIL 48; C de Visscher, Problèmes d’interprétation judiciaire en droit
international public (Pedone, Paris 1963); V Degan, L’interprétation des accords en droit international (Nijhoff, The
Hague 1963). For post-VCLT scholarly works on interpretation methods and techniques, see eg D Simon,
L’interprétation judiciaire des traités d’organisations internationales (Pedone, Paris 1981); I Sinclair, The Vienna
Convention on the Law of Treaties (2nd edn Manchester University Press, Manchester 1984) 114–58; U Linderfalk,
On the Interpretation of Treaties: the Modern International Law as Expressed in the 1969 Vienna Convention on the Law
of Treaties (Springer, Dordrecht 2007).

74 WTO Appellate Body Report, United States – Continued Existence and Application of Zeroing Methodology (19
February 2009) WT/DS350/AB/R <http://www.wto.org> accessed 15 November 2010, para 268.

75 See eg Interpretation of Peace Treaties with Bulgaria, Hungary and Romania (Second Phase: Advisory
Opinion) [1950] ICJ Rep 221, 229; WTO Panel Report, United States – Sunset Review of Anti-Dumping Duties on
Corrosion-Resistant Carbon Steel Flat Products from Japan (adopted 9 January 2004) WT/DS244/R, as modified by
Appellate Body Report WTDS244/AB/R, I DSR 85 paras 7.43–7.44. Cf G Letsas, ‘Strasbourg’s Interpretive
Ethic: Lessons for the International Lawyer’ (2010) 21 EJIL 509, 512, who delving into the case law of the
European Court of Human Rights, expresses the view that treaty interpretation constitutes ‘ . . . an inherently
evaluative exercise in seeking to determine how fact-independent moral values normatively constrain the pursuit
of states’ joint projects. The weight an interpreter should place on states parties’ intentions and on the text of a
treaty depends on the moral character of the project which states seek to pursue’.

76 Cf ILC Draft Articles on the Law of Treaties (n 48) 203: ‘ . . . it is true that the character of a treaty may
affect the question whether the application of a particular principle, maxim or method of interpretation is suitable
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hoc – UNCITRAL Tribunal remarked when assessing the term ‘applicable

rules of international law’ in Articles 1131(1) and 102(2) of the North

American Free Trade Agreement,77 ‘it is widely acknowledged that the

term . . . comprises the customary international rules of treaty interpretation

which are reflected and codified in Articles 31 and 32 of the VCLT.’78 In

essence, the Tribunal signified that as a general observation, Articles 31 and 32

VCLT are per se applied so as to interpret the given treaty provisions under

judicial scrutiny, somewhat signifying the case of subordinate (or interpretative)

application of a norm with a view to determine a meaning of another distinct

treaty norm.

D. Subordinate Application of ‘Any Relevant Rules’ under
Article 31(3)(c) VCLT

In the context of application stricto sensu presented earlier, and given that the

scope, meaning and content of norm A are discerned, what now follows is the

generation of specific juridical results according to the facts of the given case.

Ergo, there may indeed be cases where recourse to 31(3)(c) VCLT is

necessitated, ie interpretation taking into account, together with the context,

‘any relevant rules of international law applicable in the relations between the

parties’.79 When Article 31(3)(c) VCLT is explicitly or implicitly resorted to,

this process actually corresponds to the subordinate (ie interpretative)

application of a distinct international legal norm derived from treaty, custom

or a general principle per se (‘norm B’) in order to interpret norm A, with a

view to determine the latter’s meaning and content.

The subordinate application of norm B actually entails a distinct application

of norm B per se very similar to lato sensu application. In other words, norm B,

in a particular case (eg the contra proferentem principle or the use of travaux preparatoires) . . . The majority [of the
ILC Members], however, considered that the effect of changes in the law upon a treaty is rather a question of the
application of the new law to the treaty—a question of the modification of the rule laid down in the treaty by a
later legal rule rather than one of the interpretation of the terms’.76

77 North American Free Trade Agreement (1992) 32 ILM 289 pts 1–3; 32 ILM 605 pts 4–8.
78 NAFTA/UNCITRAL, Canadian Cattlemen for Fair Trade v United States, Award on jurisdiction of 28

January 2008, Ad hoc—UNCITRAL Arbitration Rules, (2008) IIC 316, para 46.
79 See WTO, European Communities – Measures Affecting the Approval and Marketing of Biotech Products, WT/

DS291/R, Panel Report WT/DS292/R, WT/DS293/R Add 1–9 and Corr 1, adopted 21 November 2006, [2006]
III–VIII DSR, paras 7.49–.96, where it was stated that the ‘interpretative’ norm used via art 31(3)(c) must be
binding upon all ‘parties to the treaty in question’ (as contrasted to the ‘parties to the specific dispute’), ie as
derived from treaty, custom or as a general principle of law recognized by civilized nations. For a similar earlier
stance, see WTO Panel Report, Argentina – Definitive Anti-Dumping Duties on Poultry from Brazil (adopted 19
May 2003) WT/DS241/R, V DSR 1727, para 7.41, fn 64. See criticizing the panel’s stance, ILC Fragmentation
Report (n 11) paras 470–72; M Young, ‘The WTO’s Use of Relevant Rules of International Law: An Analysis of
the Biotech case’ (2007) 56 ICLQ 901, 913–28; B MacGrady, ‘Fragmentation of International Law or ‘‘Systemic
Integration’’ of Treaty Regimes: EC – Biotech Products and the Proper Interpretation of Article 31(3)(c) of the
Vienna Convention on the Law of Treaties’ (2008) 42 JWT 589, 591–603. See in favour of the panel’s approach,
Howse (n 7) 24–28; U Linderfalk, ‘Who Are ‘‘the Parties’’?: Article 31, Paragraph 3(c) of the 1969 Vienna
Convention and the ‘‘Principle of Systemic Integration’’ Revisited’ (2008) 55 NILR 343. See, shifting the focus
to the ‘common intentions of the parties’, Pauwelyn (n 7) 257–63.
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used for the interpretation of norm A according to Article 31 (3)(c) VCLT,

having first been qualified by the judge as legally valid and ‘relevant’ for the

interpretation of norm A, is then per se interpreted so as to discern its

normative scope and meaning (first stage); then, the ‘interpretative’ norm B is

stricto sensu applied so as to interpret norm A (second stage). Hence, in the

context of interpreting norm A via Article 31(3)(c) VCLT in the course of its

lato sensu application, the first step would be to decide that indeed interpret-

ation (of norm A), taking into account ‘all relevant rules of international law

which apply between the parties at the time of application’ is needed.80 Then it

would proceed to the lato sensu application of interpretative norm B now, ie its

qualification as pertinent for the interpretation of norm A, its interpretation

and finally, its application stricto sensu, always in order for the adjudicator to

become indeed aware of the true content of norm A he primarily seeks to

interpret and apply in the first place, so as to resolve the dispute before him.

Among the numerous instances of application of Article 31(3)(c) VCLT by

international courts and tribunals,81 a most pertinent illustration of the above

can be traced in the Oil Platforms case, where Article 31(3)(c) was invoked so

as to interpret Article XX, paragraph 1 (d) of the Treaty of Amity: while the

overall Court’s approach to the dispute has been heavily criticized,82 certain

more specific aspects relating to the operative rationale of Article 31(3)(c) can

be discerned. Accordingly, the treaty term ‘[measures] necessary to fulfil the

obligations of a High Contracting Party for the maintenance or restoration of

international peace and security, or necessary to protect its essential security

interests’ was interpreted against the background of general (customary)

international law on the legality of use of force; the latter was in fact

subordinately applied according to the facts of the case before the Court in

order to determine whether legitimate self-defence was at issue, so as for the

Court to finally conclude that the latter’s conditions were not fulfilled in casu.83

Furthermore, it is via Article 31(3)(c) that the customary standard that

80 To use the much-cited passage from the Institut de droit international resolution on inter-temporal law. See
Institut de Droit International, ‘Intertemporal Problem in Public International Law’ (Resolution adopted in the
Wiesbaden Session) (1975) 56 Annuaire IDI 537.

81 See eg from the most recent case law of international courts and tribunals, ICSID case No ARB/05/18
Kardassopoulos v Georgia, Decision on jurisdiction of 6 July 2007, (2007) IIC 294, para 215; SCC Case No V079/
2005 RosInvest Co UK Ltd v Russian Federation, Jurisdiction award of 5 October 2007, (2007) IIC 315 (2007)
paras 39–40; ICSID Case No ARB/06/3 Rompetrol Group NV v Romania, Decision on Preliminary Objections of
18 April 2008; (2008) IIC 322, para 105, fn 31; ICSID Case No ARB/05/20 Micula and ors v Romania, Decision
on Jurisdiction and Admissibility of 24 September 2008, (2008) IIC 339, para 87; ICSID Case No ARB/05/5
TSA Spectrum de Argentina SA v Argentina, Award of 19 December 2008, (2008) IIC 358, para 73; Case
Concerning Certain Questions of Mutual Assistance in Criminal Matters (n 55) para 112; WTO Appellate Body
Reports, China – Measures Affecting Imports of Automobile Parts (adopted 12 January 2009) WT/DS339/AB/R,
WT/DS340/AB/R and WT/DS342/AB/R, para 149, fn 215.

82 Eg Oil Platforms (Islamic Republic of Iran v United States of America) (Merits) (Separate Opinion by Judge
Higgins) [2003] ICJ Rep 221, paras 49–52; (Separate Opinion by Judge Buergenthal) [2003] ICJ Rep 270, paras
49–52. Also, F Berman, ‘Treaty Interpretation in a Judicial Context’ (2004) 29 Yale J Intl L 315, 319–20.

83 Oil Platforms (n 82) ICJ Rep 161, paras 40–41, 78. Further, see E Cannizzaro and B Bonafé,
‘Fragmenting International Law through Compromissory Clauses?: Some Remarks on the Decision of the ICJ in
the Oil Platforms Case’ (2005) 16 EJIL 481, 483–84.
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‘a deprivation can be justified if it results from the exercise of regulatory actions

aimed at the maintenance of public order’ was imported so as to clarify the

meaning of the term ‘deprivation’ in a bilateral investment treaty (BIT).84

The subordinate application of a norm so as to interpret another norm can

also take place in the operative ambit of the lex specialis principle.85 While lex

specialis operates so that eventually the ‘special’ norm prevails and is thus

applied (lato and hence also, stricto sensu), recourse for interpretative guidance

can still be sought by turning to lex generalis via Article 31(3)(c) VCLT; in

other words, the ‘general norm’ could still remain relevant for interpretative

application, somewhat operating ‘in the background’ of ‘special’ norm.86

Nevertheless, the inherent limitations of the process of interpretation con-

trasted to application analysed earlier also serve to demonstrate the limits of

Article 31(3)(c): it is one thing to invoke a ‘relevant rule of international law

applicable in the relations between the parties’ to a treaty and (interpretatively)

apply it so as to clarify the meaning of a treaty term, and quite another to lato

sensu apply this other relevant rule independently of interpretation: the juridical

results arising out of interpretative application are far more limited than those

resulting from lato sensu application proper. Perhaps, this proposition is

rendered more evident when addressing the issue of applicability of the

secondary norms on state responsibility increasingly analszed in the course of

international adjudication with respect to the operation of the lex specialis

principle.

4. Secondary Norms on State Responsibility as Leges Generales
Applied Lato Sensu in International Adjudication

The pertinent issue here concerns whether the (customary) secondary norms

featuring in the ILC Articles on state responsibility are capable of operating

only so as to interpret the primary norms of the various specialized treaty

regimes in the ambit of which dispute settlement takes place.87 The Articles

and their commentaries have been approvingly referred to by international

84 Saluka Investments BV v Czech Republic, Partial Award of 17 March 2006, Ad hoc—UNCITRAL
Arbitration Rules, (2006) IIC 210, para 254.

85 For a detailed analysis of the specific operative aspects of the lex specialis principle, see A Gourgourinis,
‘Lex Specialis in WTO and Investment Protection Law’ (2010) 53 German Yearbook of International Law
(forthcoming 2011).

86 ILC Fragmentation Report (n 11) paras 19, 29, 31, 56, 60, 82, 102, 192, 278, 411.
87 The ILC works on state responsibility, under the influence of the Second Special Rapporteur Roberto

Ago, have ever since been premised upon the primary/secondary norm dichotomy. In this respect, primary norms
are those ‘which in one sector of inter-State relations or another, impose particular obligations on States’, while
secondary norms (the ones addressed by the ILC) are those that are ‘concerned with determining the
consequences of failure to fulfil obligations established by the primary rules’. ILC, ‘Second report on State
responsibility, by Roberto Ago, Special Rapporteur – the origin international responsibility’, (1970) YbkILC vol
II, 179. Also see J Crawford, The International Law Commission’s Articles on State Responsibility: Introduction, Text
and Commentaries (Cambridge University Press, Cambridge 2002) 14.
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courts and tribunals as reflecting general international law.88 Accordingly, it is

maintained herein that recourse to the ILC Articles in the course of

international adjudication takes place by virtue of two distinct scenarios, ie

either interpreting the regiminal norms, the breach of which underlies the

dispute at hand, or as a matter of their default lato sensu application as leges

generales even when the regulatory framework of the regime in question does

not contain secondary rules capable of operating as leges speciales. As the

foregoing survey demonstrated, the distinction between the above two

scenarios is of cardinal importance; for, subsuming everything under the

umbrella of interpretation via Article 31(3)(c) VCLT even when no regiminal

provision capable of operating as lex specialis exists, this may as well be another

example of displacing the issue of the law to be applied.

To emphasize, the PCIJ in the Mavrommatis Concessions case has famously

held that when an instrument is silent on a given legal matter that needs to be

resolved, application of norms (as opposed to resort to interpretation) should

take place to avoid a non-liquet decision.89 In this case, the lacuna identified in

the Court’s Statute and Rules was not ‘interpreted-away’; in fact, recourse was

had for existing relevant rules of belonging to the corpus of general

international law to be applied as such, rather than being used so as to

‘interpret’ textual silence. Furthermore, there exist additional cases where the

ICJ has elaborated on the substantial difference of normative scope and effect

between the juridical processes of interpretation and application of interna-

tional norms, by disentangling gap-filling from the interpretative process,90 as

can be evidenced eg by its reasoning in the South-West Africa cases.91 It is in

accord with the above pronouncements that it has been more recently stated

that ‘[a]n international tribunal . . . will also apply customary international law

88 Among many instances, see Gabcı́kovo-Nagymaros Project (Hungary/Slovakia) (Judgment) [1997] ICJ Rep
7, paras 49, 79, 83; Case concerning the Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Yugoslavia) (Judgment) 2007 <http://www.icj-cij.org> accessed 15
November 2010 paras 173, 385, 388, 398, 401, 407, 414, 420, 431. For an extensive overview, see S Olleson,
‘The Impact of the ILC’s Articles on Responsibility of States for Internationally Wrongful Acts – Preliminary
Draft’ (2007) Research Project of the British Institute of International and Comparative Law <http://
www.biicl.org/stateresponsibility/> accessed 15 November 2010.

89 ‘Neither the Statute nor the Rules of Court contain any rule regarding the procedure to be followed in the
event of an objection being taken in limine litis to the Court’s jurisdiction. The Court therefore is at liberty to
adopt the principle which it considers best calculated to ensure the administration of justice, most suited to
procedure before an international tribunal and most in conformity with the fundamental principles of
international law’. The Mavrommatis Jerusalem Concessions (Objection to the Jurisdiction of the Court) PCIJ Rep
Series A No 2 (1924), 16.

90 Note should be made in this respect that Paul Reuter in his dissenting opinion in Air Service Agreement
case between the US and France concentrated on the impermissibility of interpretation in a case when ‘under the
cloak’ of interpretation, recourse to interpretative techniques would ‘practically [amount] to legislation’. Case
concerning the Air Service Agreement of 27 March 1946 between the United States of America and France (9 December
1978) 18 RIAA 417, 449–50 (Dissenting Opinion by Arbitrator Reuter).

91 South-West Africa Cases (Ethiopia v South Africa; Liberia v South Africa) (Second Phase: Judgment) [1966]
ICJ Rep 6, para 91.
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and general principles unless and to the extent that the Parties have created a

lex specialis’.92

Perhaps even more importantly, in numerous occasions the ILC took great

care in clarifying that the operation of secondary norms is independent of and

does not relate to the interpretation of primary norms,93 explicitly stating, in

relevant parts that ‘it is not the function of the articles to specify the content of

the obligations laid down by particular primary rules, or their interpretation.’94

The last Special Rapporteur, James Crawford, in his Third Report on State

Responsibility further noted that ‘the obligations associated with cessation,

reparation and countermeasures are . . . reflexive . . . [and] are themselves inter-

national obligations of the State concerned . . . The same holds true for

circumstances precluding wrongfulness’.95 Essentially this last proposition

denotes that in the case of a breach of a primary norm, and subsequent

non-compliance with the secondary norm prescribing reparation for the

breach, the latter (secondary) norm is also violated, to give then rise in its

turn to the operation of secondary norms of State responsibility. Accordingly,

interpretation of the primary norm via the secondary norm is hardly feasible as

taking place in the above context.

An illustration of the above points can be found in the reasoning of a

number of international courts and tribunals, which addressed the issue of

applicability of secondary norms as leges generales not as a matter of

interpretation of primary norms, but only as dependent on the existence of a

secondary norm in the treaty capable of operating as lex specialis. Hence, the

Sempra Tribunal, observing that the BIT in question ‘did not deal with the

legal elements necessary for the legitimate invocation of a state of necessity’,

went on to state that the latter were to be derived from customary law.96 In

National Grid v Argentina the Tribunal similarly emphasized that the lack of an

explicit exclusion of the necessity defence (in Article 25 of the ILC

Responsibility Articles) constituted the crucial factor advocating in favour of

its direct applicability; for, ‘[s]ince the Contracting Parties [UK and Argentina]

did not agree to exclude it under the Treaty, either of them is entitled to raise

92 Dispute Concerning Access to Information Under Article 9 of the OSPAR Convention between Ireland and the
United Kingdom of Great Britain and Northern Ireland, Permanent Court of Arbitration (Final Award - Decision of
2 July 2003) 23 RIAA 59, paras 84, 100 (emphasis added). In the same spirit, see the previous analysis on the
‘Hormones Suspension’ WTO disputes (n 49–50 and accompanying text), as well as WTO Panel Report, Korea—
Measures Affecting Government Procurement (WT/DS163/R) adopted 19 June 2000, VIII DSR 3541, para 7.96.

93 ILC, ‘Draft Articles on ‘the Responsibility of States for Internationally Wrongful Acts with Commentaries’
(2001) YbkILC vol II (pt Two), 35 (para 3), 36 (para 9), 54 (para 1), 84 (para 21 in fine), 89 (para 6), 118 (para
6), 140 (para 4).

94 Ibid 31 para 4. In support, see K Zemanek, ‘New Trends in the Enforcement of Erga Omnes Obligations’
(2000) 4 Max Planck UNYB 1, 34: ‘It is thus absolutely clear that in the opinion of the ILC the lawfulness or
unlawfulness of humanitarian intervention has to be established by interpreting the primary norm in Article 2
para 4 of the Charter and not by invoking the state of necessity’.

95 ILC, ‘Third report on State responsibility by Mr. James Crawford, Special Rapporteur’ (2000) UN Doc
A/CN.4/507, YbkILC vol II (pt Two), para 7 (‘Internal application of the draft articles’).

96 ICSID case No ARB/02/16 Sempra Energy International v Argentina, Award of 28 September 2007, (2007)
IIC 304, para 378.
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it’.97 The same considerations prevailed in Enron v Argentina where the

Tribunal, while acknowledging that in principle ‘the Tribunal would have

started out its considerations on the basis of the Treaty provision and would

have resorted to the Articles on State Responsibility only as a supplementary

means’, it then noted that the BIT in question did not ‘deal with these

elements’, and as a result the treaty became ‘inseparable from the customary

law standard’, which would be then applicable as such.98

Accordingly, only in case there exist specific secondary norms prescribed by

the regimes themselves, thus operating as leges speciales with respect to the ILC

Responsibility Articles,99 would it be feasible to suggest that interpretative

guidance via Article 31(3)(c) VCLT could be sought by taking into account

the ILC Articles (interpretative application). Lacking specific provisions in the

treaty texts of international regimes dealing with attribution, circumstances

precluding wrongfulness, reparation and so on, the ILC Articles as part of

general international law, ie international norms binding erga omnes, are lato

sensu applied by default. It is perhaps then in similar spirit that along with

secondary norms, also questions relating to retroactive application of treaties

do not pertain to interpretation but rather ‘to when and to what extent the rule

applies with reference to other rules’.100

Prominently, this last conclusion is also pertinent in the case of general

principles of law, such as estoppel and acquiescence operating as defences or

objections raised to claims or counterclaims in international adjudication to be

analysed below in the last part of the present study as yet another prime

example where the interpretation/application distinction is crucial.

5. The General Principles of Estoppel and Acquiescence as Leges
Generales Applied Lato Sensu in International Adjudication

The Fraport AG Tribunal recently referred to estoppel as among the

‘[p]rinciples of fairness [which] require a tribunal to hold a govern-

ment estopped from raising violations of its own law as a jurisdictional

defence when it knowingly overlooked them’.101 While estoppel102

97 Case 1:09-cv-00248-RBW National Grid PLC v Argentina, Award of 3 November 2008, Ad hoc—
UNCITRAL Arbitration Rules, (2008) IIC 361, para 256 in fine. In a similar vein, see ICSID case No ARB(AF)/
04/05 Archer Daniels Midland Company and Tate and Lyle Ingredients Americas, Inc v Mexico, Award and Separate
Opinion of 21 November 2007, (2007) IIC 329, paras 119–20, regarding the default applicability of the
customary countermeasures defence.

98 ICSID Case No ARB/01/3 Enron Corporation and Ponderosa Assets, LP v Argentina, Award of 15 May
2007, (2007) IIC 292, para 334.

99 See ILC articles on State Responsibility (n 93) 140–41 regarding art 55 (‘Lex Specialis’).
100 Pauwelyn (n 7) 204 (original emphasis).
101 ICSID case No ARB/03/25 Fraport AG Frankfurt Airport Services Worldwide v Republic of the Philippines,

Award of 16 August 2007, (2007) IIC 299, para 346.
102 J Müller and T Cottier, ‘Estoppel’ in R Bernhardt (ed) Encyclopedia of Public International Law (vol 2)

(North-Holland, Amsterdam 1994) 116–19; North Sea Continental Shelf Cases (n 18) para 30: estoppel may be
inferred ‘by reason of past conduct, declarations, etc.’ leading to ‘change of position’ or ‘some prejudice’ of the
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and acquiescence103 constitute distinct legal norms in the ambit of the

international legal system enjoying autonomous international legal standing as

general principles of law, the issue of their possible overlap has been a salient

and controversial issue in scholarly debate.104 It has thus been suggested that

in international law, contra to municipal common law, ‘appears to draw no

distinction between estoppel and acquiescence’.105 Overall, the difference

between the two concepts would seem to lie in the fact that acquiescence

presupposes acceptance by the respondent, while estoppel mere misleading

representation.106 In fact, often the same set of factual circumstances may give

rise to the applicability of both principles, so that they are eventually ‘taken

into consideration as different aspects of one and the same institution’.107

That said, it then appears that certain authors consider estoppel and

acquiescence as pertinent only for the interpretative application of norms

derived from specialized treaty regimes.108 This view disregards the normative

operation of the two general principles of law as defences in international

judicial proceedings, especially given that the two principles are among the

concepts referred to in the ILC Responsibility Articles.109 For, as mentioned

relying party; see also the formulation on estoppel by Judge Spender (Dissenting Opinion of Judge) in Case
Concerning the Temple of Preah Vihear (Cambodia v Thailand) (Judgment) [1962] ICJ Rep 101, 143–44: ‘as a result
[of the reliance] that other [relying] State has been prejudiced or the State making it [the representation] has
secured some benefit or advantage for itself ’. Also implicitly, in Case Concerning the Arbitral Award made by the
King of Spain on 23 December 1906 (Honduras v Nicaragua) (Judgment) [1960] ICJ Rep 192, 209–16), estoppel
was actually applied though not explicitly mentioned by the Court. See further, I Sinclair, ‘Estoppel and
Acquiescence’ in AV Lowe and M Fitzmaurice (eds) Fifty Years of the International Court of Justice – Essays in
Honour of Sir Robert Jennings (Cambridge University Press, Cambridge 1996) 109–10.

103 Though essentially securing the same equitable result, acquiescence seems to require much less than
estoppel, insofar as ‘the time factor and the gradual accumulation of indications symbolizing the seriousness of
the claim may be the very justification for the legal protection of reliance and confidence, and may replace the
requirements of detriment and of clear and equivocal representation, which are typical for estoppel’. J Müller and
T Cottier, ‘Acquiescence’ in R Bernhardt (ed) Encyclopedia of Public International Law (vol 1) (North-Holland,
Amsterdam 1992) 15.

104 See P Chan, ‘Acquiescence/Estoppel in International Boundaries: Temple of Vihear Revisited’ (2004) 3
CJIL 421, 424. Also see Case Concerning the Temple of Preah Vihear (Cambodia v Thailand) (Judgment) (Separate
Opinion by Judge Fitzmaurice) [1962] ICJ Rep 52, 62:

[The principle of preclusion] is quite distinct theoretically from the notion of acquiescence. But
acquiescence can operate as a preclusion or estoppel in certain cases, for instance where silence, on an
occasion where there was a duty or need to speak or act, implies agreement, or a waiver of rights, and can
be regarded as a representation to that effect.

105 C Brown, ‘A Comparative and Critical Assessment of Estoppel in International Law’ (1995–96) 50
UMLR 369, 401.

106 H Thirlway, ‘The Law and Procedure of the International Court of Justice: 1960-1989’ (1990) 60
BYBIL 1, 29–30

107 See Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada v United States of America)
(Judgment) [1984] ICJ Rep 246, para 130; similarly, A Ibrahim, ‘The Doctrine of Laches in International Law’
(1997) 83 VaLRev 647, 650–55; N Marques Antunes, ‘Acquiescence’, in R Wolfrum (ed) Max Planck
Encyclopedia of Public International Law (MPEPIL) online edition <http://www.mpepil.com> accessed 15
November 2010, para 23.

108 See eg in the WTO context, D McRae, ‘The Contribution of International Trade Law to the
Development of International Law’ (1996) 260 RCADI 99, 176; M Matsushita, T Schoenbaum and P
Mavroidis, The World Trade Organization: Law, Practice and Policy (OUP, Oxford 2006) 19–88.

109 The ILC Articles on State Responsibility deal with related issues of prior and subsequent consent with
respect to an internationally wrongful act in arts 20 (‘Consent’) and 45 (‘Loss of the right to invoke
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earlier, the secondary norms contained in the ILC Articles are not designed to

interpret primary norms, but are to be applied as such (lato sensu), so that

equally secondary norms in the form of defences and objections such as

estoppel are in fact unsuitable for the normative purposes of interpretation of

other norms.110 Defences such as estoppel or preclusion have little, if any, to

offer when it comes to interpreting international treaty norms. As pertinently

observed by a prominent jurist with respect to the proper normative operation

of defences in the domestic adjudicative context,

. . . settled common-law defences as fraud, infancy, duress, insanity, and so on, may

not be introduced in the process of interpreting statutes to contradict plain, general

language covering all persons, and yet may arise as legitimate and legal defences upon

application of all relevant law to the case. Innumerable cases that have caused

difficulty and have led to erroneous enunciation of doctrines of interpretation can be

cleared up by this simple distinction. In these and other problems, the distinction

between interpretation and application is extremely important.111

It is perhaps with the above in mind that the ICJ in the Kasiliki–Sedudu Island

case distinguished between interpretation and application when faced with a

disagreement between the disputing parties as to whether acquisitive prescrip-

tion leading to acquiescence was applicable in the dispute at hand. The Court

observed in relevant part:

Botswana maintains that the Court cannot take into consideration Namibia’s

arguments relating to prescription and acquiescence as these are not included in

the scope of the question submitted to it under the terms of the Special

Agreement . . .. It can therefore be assumed that the reference expressly made, in

this provision, to the ‘‘rules and principles of international law’’, if it is to be

meaningful, signifies something else . . . In the Court’s view the Special Agreement, in

referring to the ‘‘rules and principles of international law’’, not only authorizes the

Court to interpret the 1890 Treaty in the light of those rules and principles but also

to apply those rules and principles independently.112

The Court’s reasoning was thus clear-cut: prescription and acquiescence do

not operate in the sphere of interpretation but are rather applicable and applied

as such. Had the Court considered that the above arguments by Namibia

ought to have been examined as a matter of interpretation, it would have

avoided the need to make the above findings. Nor did the Court resort to

Article 31(3)(c) VCLT; interpretation would be of issue if, and only if, the

responsibility’). Nor is the ILC list of secondary norms exhaustive; according to the commentary to art 56
(‘Questions of State responsibility not regulated by these articles’), ‘the principle of law expressed in the maxim
ex injuria jus non oritur [not included in the Articles] may generate new legal consequences in the field of
responsibility’ (see ILC articles on State Responsibility (n 93) 141).

110 Cf M Lennard, ‘Navigating by the Stars: Interpreting the WTO Agreements’ (2002) 5 JIEL 17, 78.
111 F de Sloovère, ‘Steps in the Process of Interpreting Statutes’ (1932–33) 10 NYULQRev 1, 18.
112 Kasikili/Sedudu Island (n 42) para 91.
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treaty in question did in fact contain a provision on relinquishment of rights

due to previous representations made or lack of protest (ie a normative

counterpart in written form to the general estoppel), which it actually did not,

as is the usual case in the broader context of international treaty-making. It

hence appears that a line was indeed drawn between interpretation and

application under a line of juridical reasoning that is generally of substantial

utility in the resolution of international disputes where often the discussion

touches upon issues resulting from the lato sensu, rather than interpretative

applicability of general principles of law, such as estoppel and acquiescence, as

leges generales.

Concluding Remarks

The foregoing analysis addressed the central question of the present article, ie

that the distinction between the normative processes of interpretation and

application rather denotes another normative perspective in existence that can

be of practical (normative) importance in international adjudication in times of

fragmentation. Accordingly, by providing a suggested analytical framework for

drawing the distinction, it has been asserted that treaty interpretation

constitutes an operationally limited normative process restricted to the

clarification and definition of the meaning of a given provision, and thus

non-capable of per se modifying the juridical results resulting from the

application of this treaty provision. It is this sense that the more obscure

problems resulting from the interaction of various legal norms in the wider

context of the fragmentation of international law in effect pertain to the

application lato sensu of these norms, rather than their interpretative interpret-

ation. It is further in this sense that in the analysis of international

adjudication, the application, rather than the interpretation of international

legal norms constitutes the crucial analytical enjeu.
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